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INTRODUCTION 
The basic conclusion of Defendants/Appellees' brief is that Plaintiffs are not 
entitled to relief from the judgment of dismissal without prejudice even though 
Defendants sent the original judgment to the court, failed to notify Plaintiffs of its signing 
or entry, and failed to file proof of service of such notice with the clerk of the court, as 
required by Rule 58A(d) URCP and Rule 4-504(4) CJA. 
ANALYSIS AND ARGUMENT 
Defendants' arguments and basic conclusion are fallacious for the following 
reasons: 
Rule 58A(d) URCP provides: 
Notice of signing or entry of judgment. The prevailing party 
shall promptly give notice of the signing or entry of judgment 
to all other parties and shall file proof of service of such 
notice with the clerk of the court. However, the time for 
filing a notice of appeal is not affected by the notice 
requirement of this provision. 
Rule 4-504(4) CJA provides: 
(4) Upon entry of judgment, notice of such judgment 
shall be served upon the opposing party and proof of such 
service shall be filed with the court. All judgments, orders, 
and decrees, or copies thereof, which are to be transmitted 
after signature by the judge, including other correspondence 
requiring a reply, must be accompanied by pre-addressed 
envelopes and pre-paid postage. 
Defendants' legal counsel submitted the judgment to the trial court judge for 
signing and entry. The judge signed the judgment September 16, 1991. However, 
Defendants did not ever notify Plaintiffs of the signing and entry of the judgment. This is 
evidenced by the affidavit of Plaintiffs' legal counsel and the fact that Defendants never 
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did file the proof of service required by Rule 58. 
The failure of the Defendants to follow the Rules is critical because Plaintiffs had 
one year to refile their cause of action under Section 78-12-40 which provides: 
78-12-40 Effect of failure of action not on merits. 
If any action is commenced within due time and a judgment 
thereon for the plaintiff is reversed, or if the plaintiff fails in 
such action or upon a cause of action otherwise than upon 
the merits, and the time limited either by law or contract for 
commencing the same shall have expired, the plaintiff, or if 
he dies and the cause of action survives, his representatives, 
may commence a new action within one year after the 
reversal or failure. 
I. PLAINTIFFS ARE PREJUDICED BECAUSE DEFENDANTS 
FAILED TO NOTIFY THEM THAT THE JUDGMENT HAD 
BEEN ENTERED. 
Plaintiffs did not learn of the entry of the judgment until after November 24, 1992, 
which was 14 months after its entry; therefore, unless Plaintiffs obtain relief, their cause 
of action is time barred. This prejudices Plaintiffs, and the prejudice results from 
Defendants not following the Rules. 
On January 15, 1993, which was less than two months after Plaintiffs learned that 
the judgment had been entered, Plaintiffs filed a motion to obtain relief from the 
judgment. It is a judicial anomaly for Defendants to benefit from their wrong; 
nevertheless, the trial court denied Plaintiffs motion on March 3, 1993, whic effectively 
allows Defendants to benefit from their violation of the Rules. 
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II. DEFENDANTS CLAIM THAT THE FIRST ISSUE IN THIS 
MATTER IS THAT 'THE JUDGMENT OF THE TRIAL COURT 
WAS NOT INVALIDATED BY THE ALLEGED FAILURE OF 
THE DEFENDANTS TO FILE A NOTICE OF SIGNING OR 
ENTRY OF JUDGMENT"; HOWEVER THE ISSUE IS NOT 
ABOUT INVALIDATION OF THE JUDGMENT, BUT RATHER 
ABOUT RELIEF FROM THE JUDGMENT BECAUSE OF 
PLAINTIFFS FAILURE TO NOTIFY PLAINTIFFS THAT THE 
JUDGMENT HAD BEEN ENTERED. 
Plaintiffs do not seek to have the judgment invalidated. Plaintiffs have no 
problem with the contents of the judgment. Rather, Plaintiffs seek relief from the 
judgment's effective date because of Defendants' misconduct. The Defendants caused 
the Plaintiffs to miss the one-year refiling deadline. Therefore, Plaintiffs have good 
reason to appeal the trial court's order denying them relief. Accordingly, Plaintiffs filed 
their appeal April 5, 1993. 
Defendants state in their Appellees' Brief that it was an "alleged" failure of 
Defendants to file notice of signing or entry of judgment. This is certainly an 
equivocation. Earlier Defendants admit at page 4 of their Appellees' Brief: "No notice of 
signing or entry of judgment appears in the record." Therefore, it is not an alleged 
failure to notify. It is a failure to notify, period. 
Rule 58A(d) and Rule 4-504(4) do not provide sanctions or specific results flowing 
from Defendants's failure to notify Plaintiffs of the signing or entry of judgment. 
Likewise, there is no specific sanction in Rule 58 for Defendants failure to file the proof 
of notice with the clerk of the court. Therefore, Plaintiffs seek relief which will allow 
them to refile their cause of action. 
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III. RULE 60(b)(7) APPLIES BECAUSE DEFENDANTS VIOLATED 
THE RULES, NOT PLAINTIFFS. 
Rule 60(b)(1) does not apply to this situation. The Rules require Defendants to 
notify Plaintiffs of the judgment. It is the Defendants' conduct, mistake, or neglect which 
is at issue here. Defendants' argument ignores its failure to notify and tries to switch the 
focus to Plaintiffs' conduct. However, Plaintiffs have not violated Rule 58A(d), Rule 4-
504(4) or any other rule. Therefore, Plaintiffs' conduct is not at issue, and Rule 60(b)(1) 
does not apply. 
Also, Rule 60(b)(1) requires the motion to be made not more than 3 months after 
the judgment is entered. Three months in this matter expired before Plaintiffs ever had 
notice of the judgment. Therefore, under the circumstances of this case, a three-month 
bar should not apply. 
Rule 60(b)(7) governs. It provides for relief when there is reason justifying relief 
from the operation of a judgment and the motion for relief is made within a reasonable 
time. Plaintiffs moved for relief within a reasonable time. Plaintiffs filed their motion 
seeking relief from the judgment within 2 months of the time they learned that the 
judgment had been entered. 
In Workman v. Nagle Construction, Inc., et al„ 802 P.2d 749 (Utah 1990), the 
Utah Supreme Court gave relief to a party who had not receh iotice of entry of 
judgment even though more than a year expired before the party w^ of the judgment. 
The court stated: "The failure to give the required notice is an impc nt factor in 
determining the timeliness of post-judgment proceedings." 
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Defendants failed to follow the rules. This failure prejudiced Plaintiffs because 
when they learned of the judgment, the time bar of one year had already expired. 
Defendants should not be able to benefit from their misconduct. Therefore, Plaintiffs 
should be granted relief so they can refile their cause of action in this matter. 
CONCLUSION 
Plaintiffs failed to follow the Utah Rules of Civil Procedure and the Code of 
Judicial Administration requiring them to notify Plaintiffs of the signing and entry of 
judgment. By the time Plaintiffs learned of the entry of the judgment, it was too late to 
refile the action within the provisions of Section 78-12-40, UCA. Plaintiffs should not be 
prejudiced by Defendants wrong. Therefore, this Court should grant Plaintiffs relief from 
the judgment and order an effective date that will allow Plaintiffs an opportunity to assert 
their cause of action against Defendants. 
Respectfully submitted thisj2*THrday of September, 1993. f \ 
Robert F. O r ¥ n \ / J 
Milo S. MarsaeryJr. \^s 
MARSDEN,S3RTON, CAHOON & 
GOTTFREDSON 
Attorneys for Appellants 
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